(1) Article 153 of the Treaty on the Functioning of the European Union (TFEU) provides that with a view to achieving the objectives of Article 151 TFEU, the Union shall support and complement the activities of Member States in improving the working conditions to protect the safety and health of workers and in ensuring equality between women and men with regard to labour market opportunities and treatment at work.
(2) Article 157 TFEU provides that the European parliament and the Council, acting in accordance with the ordinary legislative procedure, and after consulting the Economic and Social Committee, shall adopt measures to ensure the application of the principle of equal opportunities and equal treatment of men and women in matters of employment and occupation.
(3) Since this Directive addresses not only the health and safety of workers who are pregnant, or have recently given birth or are breastfeeding, but also, inherently, issues of equal treatment, such as the right to return to the same or an equivalent working place, the rules on dismissal and employment rights, or on better financial support during the leave, Articles 153 and 157 TFEU are combined to form the legal base for this Directive.
(4) Equality between men and women is a fundamental principle of the European Union. Articles 21 and 23 of the Charter of Fundamental Rights of the European Union prohibit any discrimination on grounds of sex and require equality between men and women to be ensured in all areas, including in the achievement of a work-life balance.
(5) Under Article 3 of the Treaty on European Union, promoting such equality is one of the Union's essential tasks. Similarly, under Article 8 TFEU the Union must aim to eliminate inequalities and to promote equality between men and women in all its activities.
(6) In its judgment of 26 February 2008 in Case C-506/06 Mayr v Flöckner 1 , the Court of Justice held that direct discrimination on grounds of sex occurs if a female employee is placed at a disadvantage on account of absence in connection with in vitro fertilisation treatment.
(7) The entitlement of a woman on maternity leave to return, after the end of that leave, to her job or to an equivalent post is laid down in (15) A worker who has adopted a child should have the same rights as a natural parent and be entitled to take maternity leave on the same conditions.
(16) The vulnerability of pregnant workers and of workers who have recently given birth or who are breastfeeding makes it necessary for them to be granted the right to maternity leave of at least 20 continuous weeks, allocated before and/or after confinement, and renders necessary the compulsory nature of maternity leave of at least six weeks allocated after confinement.
(17) The care of disabled children presents a particular challenge for working mothers, which should be recognised by society. The increased vulnerability of working mothers of disabled children means that they should be granted additional maternity leave; this Directive should lay down the minimum period of such leave.
(18) In order to be considered maternity leave within the meaning of this Directive, familyrelated leave which is available at national level should extend beyond the periods provided for in Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by UNICE, CEEP and the ETUC 1 ; should be remunerated as provided for in this Directive; and the guarantees laid down in this Directive in relation to dismissal, return to the same job or an equivalent post, and discrimination, should apply.
(19) The Court of Justice has consistently recognised the legitimacy, in terms of the principle of equal treatment, of protecting a woman's biological condition during and after pregnancy. It has, moreover, consistently ruled that any unfavourable treatment of women related to pregnancy or maternity constitutes direct sex discrimination.
(20) On the basis of the principle of equal treatment, the Court has also recognised the protection of employment rights of women, and in particular their right to return to the same or an equivalent job, on terms that are no less favourable, as well as to benefit from any improvement in working conditions introduced during their absence.
(21) A post termed 'equivalent' should mean a post that is the same as the former post, as regards both the salary paid and the duties to be performed or where this is not possible, a similar post corresponding to the worker's qualifications and existing salary.
(22) In view of demographic trends in the Union, it is necessary to promote an increase in the birth-rate by means of specific legislation and measures to combine work, private life and family life more effectively.
(23) Women should therefore be protected from discrimination on grounds of pregnancy or maternity leave, and should have adequate means of legal protection, in order to safeguard their rights to decent working conditions and a better balance between family life and work.
(24) In the resolution of the Council and of the Ministers for Employment and Social Policy, meeting within the Council, of 29 June 2000 on the balanced participation of women and men in family and working life 1 , Member States were encouraged to consider whether, under their respective legal systems, working men might be granted a non-transferable individual right to paternity leave, without any loss of employment rights.
(25) For the purposes of helping workers reconcile their professional and family life, it is essential to provide for longer maternity and paternity leave, including in the event of adoption of a child under the age of 12 months. The worker who has adopted a child under the age of 12 months should have the same rights as a natural parent and be able to take maternity and paternity leave on the same conditions.
(26) For the purposes of helping workers to reconcile their professional and family life and to achieve true gender equality it is essential for men to be entitled to paid paternity leave, granted on an equivalent basis -except with regard to its durationto maternity leave with a view to gradually establishing the conditions required. This entitlement should also be given to unmarried couples. Member States are encouraged to consider whether, under their respective legal systems, working men might be granted a non-transferable individual right to paternity leave, without any loss of employment rights.
(27) In the context of the Union's ageing population and the Commission Communication of 12 October 2006 entitled "The demographic future of Europe -from challenge to opportunity", every effort will need to be made to ensure the effective protection of motherhood and fatherhood.
(28) The Commission Green paper entitled "Confronting demographic change: a new solidarity between the generations" refers to the fact that the Member States have low fertility rates, which are insufficient for the replacement of the population. Measures are therefore needed for the improvement of conditions at the workplace for workers before, during and after pregnancy. It is recommended that the best practices from those Member States with high fertility rates and which ensure the continued participation of women in the labour market be followed.
(29) In the December 2007 conclusions of the Employment, Social Policy, Health and Consumer Affairs (EPSCO) Council on "Balanced roles for women and men for jobs, growth and social cohesion", the Council recognised reconciliation of work and family and private life as being a key area as regards the promotion of gender equality in the labour market. (31) The protection of the safety and health of pregnant workers, workers who have recently given birth or workers who are breastfeeding should be guaranteed and not run counter to the principles enshrined in the Directives concerning equal treatment for men and women.
(32) In order to improve the effective protection of pregnant workers and workers who have recently given birth or are breast feeding, the rules on the burden of proof should be adapted where there is a prima facie case of a breach of the rights granted under this Directive. For those rights to be applied effectively, the burden of proof should fall on the respondent when evidence of such a breach is brought.
(33) Provision concerning maternity leave would serve no purpose unless accompanied by the maintenance of all rights linked to the employment contract, including maintenance of full pay and entitlement to an equivalent allowance.
(34) The effective implementation of the principle of equal treatment requires adequate judicial protection against victimisation.
(35) Member States should provide for effective, proportionate and dissuasive penalties in the event of any breach of the obligations under this Directive.
(36) Member States are urged to introduce into their national legal systems measures to ensure real and effective compensation or reparation, as they consider to be appropriate, for any harm caused to a worker by any breach of the obligations under this Directive, in a way which is dissuasive, effective and proportionate to the damage suffered.
(37) Experience shows that protection against breaches of the rights guaranteed by this Directive would be strengthened by giving the equality body or bodies in each Member State competence to analyse the problems involved, to consider possible solutions and to provide practical assistance to victims. Therefore, provision should be made to this end in this Directive.
(38) Victims of discrimination should have adequate means of legal protection. To provide more effective protection, it should be possible for associations, organisations and other legal entities to engage, as Member States consider to be appropriate, in proceedings on behalf of or in support of any victim, without prejudice to national rules of procedure concerning representation and defence before the courts.
(39) It will be necessary for Member States to encourage and promote active participation by the social partners to ensure better information for those concerned and more effective arrangements. Through encouraging dialogue with the abovementioned bodies, Member States could obtain more feedback and a greater insight into the implementation of this Directive in practice, and of problems likely to arise, with a view to eradicating discrimination.
(40) This Directive lays down minimum requirements and thus offers the Member States the option of introducing or maintaining more favourable provisions. The implementation of this Directive should not serve to justify any regression in relation to the situation prevailing in each Member State, in particular national laws which, by combining parental leave and maternity leave, provide for an entitlement to the mother of at least 20 weeks of leave allocated before and/or after confinement, and remunerated at least at the level provided for in this Directive.
(41) Member states should encourage dialogue between social partners and with nongovernmental organisations, in order to be aware of and to fight against different forms of discrimination.
(42) Since the objectives of the action to be taken, namely to improve the minimum level of protection of pregnant workers and workers who have recently given birth or are breastfeeding and to improve the effective implementation of the principle of equal treatment cannot be sufficiently achieved by the Member States in view of their diverging levels of protection, and can therefore be better achieved at Union level, the Union may adopt measures, in accordance with the principle of subsidiarity as set out in Article 5 of the Treaty on European Union. In accordance with the principle of proportionality, as set out in that Article, this Directive does not go beyond what is necessary in order to achieve those objectives, HAVE ADOPTED THIS DIRECTIVE:
Article 1
Directive 92/85/EEC is hereby amended as follows:
(1) In Article 1 the following paragraph is inserted:
"1a. This Directive also aims to improve the conditions for pregnant workers and workers who have recently given birth to remain in, or return to, the labour market and to ensure better reconciliation of professional, private and family life.";
(2) Article 2 is replaced by the following:
"Article 2 Definitions
For the purposes of this Directive the following definitions shall apply:
(a) "pregnant worker" means a pregnant worker employed under any type of contract, including in domestic work, who informs her employer of her condition, in accordance with national legislation and/or national practice;
(b) "worker who has recently given birth" means a worker employed under any type of contract, including in domestic work, who has recently given birth within the meaning of national legislation and/or national practice and who informs her employer of her condition, in accordance with that legislation and/or practice; for the purpose of this Directive it shall also mean a worker who recently adopted a child; (c) "worker who is breastfeeding" means a worker employed under any type of contract, including in domestic work, who is breastfeeding within the meaning of national legislation and/or national practice and who informs her employer of her condition, in accordance with that legislation and/or practice."; (3) Article 3 is replaced by the following:
"Article 3 Guidelines
1.
In consultation with the Member States and assisted by the Advisory Committee on Safety, Hygiene and Health Protection at Work, the Commission shall draw up guidelines on the assessment of the chemical, physical and biological agents and industrial processes considered hazardous for the reproductive health of male and female workers and for the safety or health of workers within the meaning of Article 2. These guidelines shall be reviewed and shall, from 2012, be updated at least every five years.
The guidelines referred to in the first subparagraph shall also cover movements and postures, mental and physical fatigue and other types of physical and mental stress connected with the work done by workers within the meaning of Article 2.
2.
The purpose of the guidelines referred to in paragraph 1 is to serve as a basis for the assessment referred to in Article 4(1).
To this end, Member States shall bring these guidelines to the attention of all employers and all male and female workers and/or their representatives and the social partners in their respective Member State.";
Article 4 is replaced by the following:
"Article 4 Assessment, information and consultation
1.
In the risk assessment carried out pursuant to Directive 89/391/EEC the employer shall include an assessment of the reproductive risks for male and female workers. For all activities liable to involve a specific risk of exposure to the agents, processes or working conditions for which a non-exhaustive list is included in Annex I, the employer shall assess the nature, degree and duration of exposure, in the undertaking and/or establishment concerned, of workers within the meaning of Article 2 and workers likely to be in one of the situations referred to in Article 2, either directly or by means of the protective and preventive services referred to in Article 7 of Directive 89/391/EEC, in order to:
assess any risks to the safety or health and any possible effect on the pregnancy or breastfeeding of workers within the meaning of Article 2 of this Directive and workers likely to be in one of the situations referred to in Article 2 of this Directive, -decide what measures should be taken.
2.
Without prejudice to Article 10 of Directive 89/391/EEC, workers within the meaning of Article 2 of this Directive and workers likely to be in one of the situations referred to in Article 2 of this Directive in the undertaking and/or establishment concerned and/or their representatives and the relevant social partners shall be informed of the results of the assessment referred to in paragraph 1 and of all measures to be taken concerning health and safety at work.
3.
Appropriate measures shall be taken to ensure that workers and/or their representatives in the undertaking or establishment concerned may monitor the application of this Directive or may be involved in its application, in particular with regard to the measures determined by the employer which are referred to in paragraph 1, without prejudice to the employer's responsibility for determining those measures. "2. If the adjustment of her working conditions and/or working hours is not technically and/or objectively feasible the employer shall take the necessary measures to move the worker concerned to another job.
If moving her to another job is not technically and/or objectively feasible the worker concerned shall be granted leave in accordance with national legislation and/or national practice for the whole of the period necessary to protect her safety or health."; (6) The following point is added to Article 6: "3. pregnant women shall, in addition, not be required to perform tasks such as carrying and lifting heavy weights or tasks that are dangerous or exhausting or which pose health risks."; (7) Article 7 is replaced by the following:
"Article 7 Night work and overtime
1.
Member States shall take the necessary measures to ensure that workers within the meaning of Article 2 are not obliged to perform night work and are not obliged to work overtime:
(a) during the 10 weeks prior to the due date of childbirth;
(b) during the remainder of the pregnancy should it be necessary for the health of the mother or the unborn child;
(c) during the entire period of breastfeeding.
2.
The measures referred to in paragraph 1 must entail the possibility, in accordance with national legislation and/or national practice, of:
(a) a transfer to compatible daytime work; or (b) leave from work or extension of maternity leave where such a transfer is not technically and/or objectively feasible.
3.
Workers wishing to be exempted from night work shall, in accordance with rules laid down by the Member States, inform their employer and, in the case referred to in paragraph 1(b), submit a medical certificate to their employer.
4.
For single parents and parents of children with severe disabilities, the periods referred to in paragraph 1 may be extended in accordance with the procedures laid down by the Member States.";
(8) Article 8 is replaced by the following:
"Article 8 Maternity leave
1. Member States shall take the necessary measures to ensure that workers within the meaning of Article 2 are entitled to a continuous period of maternity leave of at least 20 weeks allocated before and/or after confinement.
2.
With respect to the last four weeks of the period referred to in paragraph 1, a scheme of family-related leave available at national level may be considered to be maternity leave for the purposes of this Directive, on condition that it provides overall protection to workers, within the meaning of Article 2 of this Directive, that is equivalent to the level laid down in this Directive. In that case, the total period of leave granted must exceed the period of parental leave provided for in Council Directive 96/34/EC of 3 June 1996 on the framework agreement on parental leave concluded by UNICE, CEEP and the ETUC*.
The remuneration for the last four weeks of maternity leave shall be no lower than the allowance referred to in Article 11(5) or, alternatively, it may be the average of the remuneration for the 20 weeks of maternity leave, which shall be at least 75 % of the last monthly salary or of the average monthly salary as stipulated according to national law, subject to any ceiling laid down under national legislation. The Member States may lay down the periods over which the average monthly salaries are calculated.
Where a Member State has made provision for a period of maternity leave of at least 18 weeks, that Member State may decide that the last two weeks are met through paternity leave available at national level, with the same level of pay.
3.
The maternity leave stipulated in paragraph 1 shall include compulsory fully paid maternity leave of at least six weeks after childbirth, without prejudice to existing national laws which provide for a period of compulsory maternity leave before childbirth. The six-week period of compulsory maternity leave shall apply to all working women regardless of the number of days worked prior to confinement. The Member States shall take the necessary measures to ensure that workers within the meaning of Article 2 are entitled to choose freely the time at which the non-compulsory portion of the maternity leave is taken, before or after childbirth, without prejudice to existing national laws and/or practices, which provide a maximum number of weeks prior to the childbirth.
4.
This period may be shared with the father, in accordance with the legislation of the Member State concerned if the couple agrees and so requests.
5.
To protect the health of both mother and child, Member States shall take the necessary measures to ensure that workers can decide freely and without compulsion whether or not to take the non-compulsory portion of maternity leave before childbirth.
6. The worker must indicate her chosen period of the non-compulsory portion of the maternity leave no later than one month before the date of commencement of such leave.
7.
For multiple births the compulsory portion of maternity leave referred to in paragraph 3 shall be increased for each additional child in accordance with national legislation.
8.
The prenatal portion of maternity leave shall be extended by any period elapsing between the presumed date and the actual date of childbirth, without the remaining portion of leave being reduced.
9.
Member States shall take the necessary measures to ensure that additional leave on full pay is granted in the case of premature childbirth, children hospitalised at birth, children with disabilities, mothers with disabilities, and multiple births. The duration of the additional leave should be proportionate and allow the special needs of the mother and the child/children to be accommodated. The total period of maternity leave shall be extended by at least eight weeks after the birth in the case of the birth of a disabled child. Member States shall also ensure an additional period of leave of six weeks in the case of a stillbirth.
10. Member States shall ensure that any period of sick leave due to illness or complications arising out of pregnancy occurring four weeks or more before confinement does not impact on the duration of maternity leave.
11. Member States shall protect mothers' and fathers' rights by ensuring that there are special working conditions so as to help the parents of children with disabilities.
12. Member States shall adopt suitable measures for the recognition of postnatal depression as a serious illness, and shall support awareness campaigns aimed at disseminating accurate information on the illness and correcting the prejudices and possible stigmatisation which it can still attract. * OJ L 145, 19.6.1996, p. 4 ."
__________________
The following Articles are inserted:
"Article 8a Paternity leave
1.
Member States shall take the necessary measures to ensure that workers whose life partner has recently given birth are entitled to a continuous period of nontransferable paid paternity leave of at least two weeks, granted on an equivalent basis -except with regard to its duration -to maternity leave, to be taken after the confinement of the worker's spouse or partner during the period of the maternity leave.
Member States that have not already introduced non-transferable paid paternity leave, granted on an equivalent basis -except with regard to its duration -to maternity leave to be taken during the period of the maternity leave on a compulsory basis for a continuous period of at least two weeks after the confinement of the worker's spouse or partner, are strongly encouraged to implement it in order to promote equal participation of both parents in balancing family rights and responsibilities.
2.
Member States shall take the necessary measures to ensure that workers whose life partner has recently given birth are granted a period of special leave including the unused portion of maternity leave in the case of death or physical incapacity of the mother.
1.
Member States and national equality bodies shall communicate to the Commission, by ... * and every three years thereafter, all the information necessary for the Commission to draw up a report to the European Parliament and the Council on the application of Directive 92/85/EEC as amended by this Directive.
2.
The Commission's report shall take account, as appropriate, of the viewpoints of the social partners and relevant non-governmental organisations. In accordance with the principle of gender mainstreaming, the report shall inter alia provide an assessment of the impact on women and men of the measures taken. It shall also include an impact study analysing the social and economic effects, in the Union as a whole, of a further increase in the duration of maternity leave and of the implementation of paternity leave. In the light of the information received, the report shall, where necessary, include proposals to revise and update Directive 92/85/EEC as amended by this Directive.
Article 5
This Directive shall enter into force on the day of its publication in the Official Journal of the European Union.
Article 6
This Directive is addressed to the Member States.
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